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This agreement ("Agreement”) pursuant to RCW 39.34, the Interlocal Cooperation
Act, is made by and between the City of Sequim, a Washington municipal corporation
("City"), and the Jamestown S’Klallam Tribe, a federally recognized Indian tribe ("Tribe")
(individually a "Party" and collectively the "Parties"). In consideration of the terms and
conditions set forth in this Agreement, the Parties agree as follows:

Section 1. Recitals

1.1  The City owns and operates a wastewater collection and treatment system
(“City System”), including a Wastewater Reclamation Facility (“WRF”), and is authorized
pursuant to RCW 35.67.020(1) to provide sewer service to customers and properties located
both within and outside of the city limits.

1.2 The Tribe intends to construct a wastewater collection and transport system
(“Jamestown System”) which will be located between the Tribe’s trust and reservation lands
at the head of Sequim Bay in Blyn, Washington, and the City System.

1.3 The Tribe intends to enter into a separate, long-term agreement with the City to
perform the operations and maintenance of the Jamestown System.

1.4  The City System currently has available capacity, and the City desires to
accept wastewater flows from the Jamestown System if there is no financial subsidy by the
City’s ratepayers.

1.5  The Tribe has evaluated its options for treating and disposing of wastewater
from the Jamestown System and finds that the most cost-effective method is to discharge the
wastewater into the City System.

1.6  City and Tribe representatives have met and discussed the discharge of
wastewater from the Jamestown System into the City System, including the charges that
should be paid by the Tribe to the City for the right to discharge. Both parties agree that the
charges, terms and conditions set forth in this Agreement are reasonable and equitable.

1.7 Itis the purpose of this Agreement to provide for long-term wastewater
disposal, planning and certainty for both the City and the Tribe.

1.8  The City is subject to certain laws and regulations, such as the Growth
Management Act (“GMA”) (RCW 36.70A), relating to providing urban services to areas
outside of its municipal limits. Sewer services are considered urban services under the GMA,
and generally should not extend outside city limits or outside the boundaries of an urban
growth area.

1.9  The City also bases its sewer charges on a cost recovery system, required
under law, to protect City ratepayers.



1.10  The City and the Tribe agree that due to these limitations, the City must make
appropriate provisions for ensuring that the City retains adequate sewer capacity to meet its
obligations under the GMA.

1.11
1.11.1 The Tribe and the City agree that connection to the City System shall
apply only to Tribal lands in Trust and Reservation status except as provided in Section
1.11.2. No additional connections to the City System through the Jamestown System for non-
Tribal lands shall be initiated except as provided for in RCW 36.70A.110(4).

1.11.2 The City currently provides sewer collection and transmission service
to certain properties already connected to City service upstream of the Point of Delivery (as
defined in Section 2.35, below). The Tribe and the City agree that it is mutually beneficial to
allow the City to connect these properties to the Jamestown System.

1.11.2A The Tribe and the City agree that the City will be responsible
for any and all non-Tribal sewer connections beginning at the pump station to be constructed
at Sequim Bay State Park and ending at the Point of Delivery.

1.11.2B The City will be the sewer service provider to these connected
properties and any new properties connected within the section of the Jamestown System
described in Section 1.11.2A; the Tribe will not be the sewer service provider to these
properties or any additional properties connected within this section of the Jamestown System
or anywhere outside of the Jamestown Service Area (as defined in Section 2.29, below).

1.12  The Parties agree that the Tribe is not required to pay State or local taxes or
fees; however, as additional inducement for the City to enter into this Agreement, the Tribe
will pay consideration equal to the amount of any fees or taxes levied by or against the City
because of its status as a utility. The Tribe also consents and agrees that because of the
limitations described below, it will pay local taxes and fees identified in this Agreement, even
though it is not required to under law.

1.13  The Tribe is a sovereign entity that is not subject to the personal or subject
matter jurisdiction in Washington State courts. Federal court jurisdiction is limited to matters
involving a federal question or diversity of citizenship, and federal court jurisdiction cannot
be conferred by agreement. Without a limited waiver of tribal immunity, the City has no
remedy if the Tribe violates the terms of this Agreement. In order to induce the City to enter
in this Agreement, the Tribe is willing to agree to a limited waiver of sovereign immunity as
to subject matter and personal jurisdiction over the Tribe, strictly limited to those actions
arising from or relating to this Agreement and includes any judgment rendered by Washington
State courts. The Tribe must pass a resolution in accordance with Tribal Code Section
22.01.02 — Waiver of Sovereign Immunity that reflects the spirit and intent of this Agreement
and specifically includes allowing monetary relief. Such resolution will be attached to this
Agreement and incorporated as “Exhibit D. Limited Waiver of Sovereign Immunity”.
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1.14  The recitals made above are material representations to this Agreement. Based
upon that understanding, the Parties now desire to enter into this Agreement, as an interlocal
agreement pursuant to RCW 39.34, the Interlocal Cooperation Act, for the disposal of
wastewater from the Jamestown System to the City System.

Section 2. Definitions
2.1 "Agreement" means this document.

2.2 “Average Jamestown Transmission Percentage” means the weighted average
of the Jamestown Transmission Percentages, based on the length of each segment of pipe
along the Jamestown Transmission Route (as defined in Section 2.34, below). The Average
Jamestown Transmission Percentage set forth in Exhibit A is assumed, for the purposes of this
Agreement, unless and until that percentage is updated pursuant to Section 5.1.2(c).

2.3  "Biochemical Oxygen Demand" or "BOD" means the quantity of oxygen
utilized in the biochemical oxidation of organic matter under standard laboratory procedures
during five (5) days at twenty (20) degrees Celsius/sixty-eight (68) degrees Fahrenheit,
expressed as a loading in 1bs./day.

2.4  “Blyn Pump Station” means a pump station, including a wet well containing
submersible pumps, a valve vault, a meter vault, and an electrical seal-off vault through which
Jamestown Flows shall exit the Jamestown service area.

2.5  “Capacity” means the maximum amount of wastewater the WRF is designed to
treat in a given unit of time. It is typically measured in millions of gallons per day (MGD)
(see definition of “Flow” in Section 2.20, below). Capacity will normally be greater than
Flow.

2.6  “Capacity Charge” means an up-front payment by the Tribe to the City for the
right to discharge a given amount of Wastewater, or a subsequent payment for a given
incremental increase in the amount of Wastewater, into the City System.

2.7  “Capacity Percentage” means the Capacity Reservation divided by the total
rated flow capacity of the WRF, measured as a percentage of maximum monthly flow. When
determining the Capital Cost Share for capital projects that expand WRF flow capacity,
Capacity Percentage means the Capacity Reservation after WRF expansion divided by the
total rated flow capacity after WRF expansion.

2.8  "Capacity Reservation” means the maximum Jamestown Flows that may be
discharged to the City System in a given Fiscal Year, as measured by Maximum Monthly
Flow in gallons per day (gpd), as updated pursuant to Section 3.4.2, below. This will include
an initial amount of reserved capacity and, if negotiated by the parties as an amendment to
this Agreement, future amounts.



29  “Capital Cost Share” means a required payment from the Tribe to the City
toward the cost of capital improvements to the WRF, the Jamestown Transmission Route, or
the City Collection System as a whole, where the capital cost is incurred after December 31,
2017.

2.10 "City" means the City of Sequim, a Washington municipal corporation existing
and operating pursuant to Title 35 Revised Code of Washington.

2.11 “City Collection System” means the entire City-owned sanitary sewer trunk
lines, laterals in City right-of-way, lift stations, and force mains through which sewage flows
to the WREF, including manholes and other appurtenances, but not including the WRF.

2.12  "City Service Area” means the current sewer service area boundary of the City,
and as such boundary may be modified and amended in the future.

2.13  "City System” means the City Collection System plus the WRF.

2.14 "City Wastewater Source Control Program" means the regulations, policies
and procedures adopted by the City for the pretreatment of wastewater discharged into the
City System, currently set forth in Sequim Municipal Code in Title 13, Chapter 13.48, and as
such regulations, policies and procedures may be modified, amended, repealed and
superseded by the City.

2.15 “Collection System Operating Cost Basis” means the actual cost of operating
and maintaining the City System minus the Treatment Operating Cost Basis, subject to the
inclusions and exclusions set forth in Section 5.2.

2.16 "DOE" means the Washington State Department of Ecology.

2.17 "Domestic Wastewater" means water carrying human wastes, similar in
character and volume to wastewater generated from single and multifamily residences and
permanent mobile home courts.

2.18 “Eligible City Capital Costs” means, and shall include, the cost of
construction, engineering fees, staff time spent directly on engineering or project
management, major equipment acquisitions, legal fees, land acquisition costs, and other types
of costs customarily paid for by the City from capital funding sources for a capital asset,
provided that eligible City Capital Costs shall not include interest or other financing charges,
except for accrued interest as set forth in Section 6.3.3, below. Eligible City Capital Costs
shall be offset by grants specific to the capital project. Eligible City Capital Costs shall not be
reduced by capital cost shares paid by other wholesale customers that the City may potentially
have in the future, nor shall it be reduced by the City’s use of its own connection charge
income.

2.19 “Fiscal Year” means the calendar year for the City of Sequim.

-6-



2.20. “Flow(s)” means the actual amount of water being treated, moved or reused. It
is normally expressed in millions of gallons per day (MGD) (see definition of “Capacity” in
Section 2.5, above).

2.21 "FOG" means wastewater whose components of fats, oils and grease are
subject to measurement by the methods described in Standard Methods of Examination of
Water and Wastewater, 20th Edition, 1998, Section 5520, or the latest edition; the term "fats,
oils and grease" shall include polar and non-polar fats, oils and grease.

2.22 "High Strength Waste" means any water or wastewater having a concentration
of BOD or TSS in excess of 300 mg/L.

2.23  "Industrial Wastewater" means water or liquid-carried waste from any
industry, manufacturing operation, trade, business, or commercial establishment and public
use facilities which includes process wastewater, cooling water, contaminated stormwater,
contaminated leachates, or other waters in some combination such that the combined effluent
differs in some way from Domestic Wastewater, or is subject to regulation under Federal
Categorical Pretreatment Standards ("Standards"), the State Waste Discharge Permit Program
("WDP Program"), as such Standards and WDP Program may be updated, modified or
amended.

2.24 "Inflow and Infiltration" or "I&I" means water that enters the sewer system
from the outside environment, not from domestic or industrial structures. "Inflow" means
surface water that enters the wastewater system from yard, roof and footing drains, from
cross-connections with storm drains, downspouts, and through holes in manhole covers;
"infiltration" means infiltration of groundwater that is influenced by surface or sea water, that
enters sewer pipes, interceptors, collectors, manholes, or side sewers through breaks, holes,
joint failures, connection failures and other openings.

2.25 “Initial Capacity Charge” means the Capacity Charge to be paid when the
Jamestown System is first connected to the City System. See also “Subsequent Capacity
Charge” in Section 2.37, below.

2.26 “Initial Capacity Reservation” means the Capacity Reservation in effect upon
initial connection of the Jamestown System to the City System and thereafter, until updated
pursuant to the procedure set forth in Section 3.4.2, below. See also “Subsequent Capacity
Reservation” in Section 2.38, below.

2.27  "Jamestown Flow" or "Jamestown Flows" mean the total actual continuous
flow volume of Wastewater through the Sewer Meter, in gallons per minute (gpm), peak
hourly minus the total actual flow from any City customers connected along the Jamestown
System also flowing through the Sewer Meter.



2.28 “Jamestown System” means the sewerage system consisting of a sanitary
sewer collection system, sewage trunk lines, sewer pumping stations, and appurtenances
owned, operated, and maintained by the Tribe in the Jamestown Service Area, including a
force main extending to the Point of Delivery.

2.29 “Jamestown Service Area” means the Jamestown trust and reservation lands as
presently designated or as modified in the future.

2.30 “Jamestown Transmission Percentage” means the projected Jamestown Flow
in gallons per minute (gpm), peak hourly, as a percentage of projected total Wastewater flow
in Maximum Monthly Flow in gallons per day (gpd) through any given segment of pipe along
the Jamestown Transmission Route. The Jamestown Transmission Percentages set forth in
Exhibit A are assumed, for the purposes of this Agreement, unless and until those percentages
are updated pursuant to Section 5.1.2(c).

231 “Jamestown Transmission Route” means the linear path of City Sewer pipes,
including manholes and related facilities, through which Jamestown Flows are primarily
conveyed from the Point of Delivery to the City WRF, as shown in Exhibit A.

232 “Maximum Monthly Flow” (“MMF”) means the total flow of sewage in
gallons divided by the total number of days in that month during which the greatest volume of
flow occurs, in any given Fiscal Year, expressed in gallons per day (gpd). Design capacities
and discharge permits for wastewater treatment facilities are commonly based on MMF.

2.33  “Net Book Value” means the original cost of a capital asset, less the portion of
the cost funded by contributed capital such as grants, less accumulated depreciation on the
non-contributed portion.

234 “O&M Markup” means an amount that is added to the cost basis for the two
types of O&M charges set forth in Section 5.1, below, to account for the City Business &
Occupation Tax and an out-of-City multiplier. The O&M Markup is equal to twenty-five
(25%) of the cost basis. There is no similar markup for the Capacity Charge or Capital Cost
Share.

2.35 “Point of Delivery” means the boundary at which wastewater originating in the
Jamestown System is conveyed into the City System, located in proximity to the intersection
of US 101 and Whitefeather Way within the City, as shown in Exhibit A. All sewer lines
upstream of the Point of Delivery are the responsibility of the Tribe, except as otherwise
provided in Section 11.11.2B, above.

2.36 "Sewage" or "Wastewater" means water-carried human wastes or a
combination of water-carried wastes from residences, business buildings, institutions,
industrial establishments and public use facilities, together with such &I as may be present.



2.37 "Sewer" means any pipe, conduit ditch, or other device used to collect and
transport sewage from the generating source to the Wastewater Reclamation Facility.

238  "Sewer Meter" means a sewer flow meter, including a vault, sample port, and
electronic equipment to allow remote meter reading, through which Jamestown Flows shall
enter the City System.

2.39 “Subsequent Capacity Charge” means the capacity charge to be paid when the
Jamestown System requests and is granted an increase in its Capacity Reservation pursuant to
the provisions of Section 3.4.2, below. See “Initial Capacity Charge” in Section 2.25, above.

2.40 “Subsequent Capacity Reservation” means the revised Capacity Reservation in
effect after an update to it pursuant to Section 3.4.2, below.

241 "Total Suspended Solids" or "TSS" means the total suspended matter that
floats on the surface of, or is suspended in, water, wastewater, or other liquid, and which is
removable by laboratory filtering, expressed as a loading in 1bs./day.

242 “Treatment Operating Cost Basis” means the actual cost of operating and
maintaining the WRF in a given year, subject to the inclusions and exclusions set forth in
Section 5.2, below.

2.43 “Tribe” or “Tribal” means or refers to the Jamestown S’Klallam Tribe, a
federally recognized Indian Tribe.

244 "Wastewater Reclamation Facility” or “WRF” means the City's wastewater
treatment and reclamation plant located at 247 Schmuck Road, Sequim, Washington, along
with its appurtenant headworks, marine outfall, and water recycling facilities.

Section 3. Delivery and Acceptance of Wastewater

3.1 Wastewater Delivery. The Tribe shall deliver to the City, not to exceed the
Capacity Reservation for the Jamestown System, the Wastewater collected by the Jamestown
System, and the City shall accept and treat the Jamestown Flows in accordance with the terms
of this Agreement. The Tribe shall be responsible for all costs of design and construction of
the Jamestown System. The Tribe shall also be responsible for design and construction costs
necessary for connection of the Sequim Bay State Park and Sequim Bay Lodge sewage
systems to the Jamestown System. The Tribe and the City agree that connection to the City’s
wastewater facility shall apply only to Tribal lands in Trust and Reservation status. No
additional connections to the facility from non-Tribal lands shall be initiated except as
provided for in RCW 36.70A.110(4).

3.2  Wastewater Metering. The Tribe shall deliver the Wastewater to the City at
the Sewer Meter, which the Tribe shall construct at the Tribe’s sole expense at the Point of
Delivery. Upon completion of construction, the Tribe shall transfer to the City ownership of
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the Sewer Meter, including any warranties or sureties, after which the City shall operate and
maintain it at the City’s sole expense.

3.3 Initial Capacity Reservation. The Initial Capacity Reservation is ninety four
thousand seven hundred eighty six gpd (94,786 gallons per day) (Maximum Monthly Flow).

3.4 Future Updates to Capacity Reservation.
3.4.1 Planning Basis for Capacity Reservation. The intent of the Parties is

that the Capacity Reservation be based on a long-term demand forecast for the Jamestown
System, so that the Jamestown System has reserved capacity sufficient to accommodate
between ten and twenty years of planned growth at any given time. The choice about how
much treatment capacity to request is at the sole discretion of the Tribe, and the choice about
whether to grant the requested level of capacity is at the sole discretion of the City. Both
parties agree to be reasonable in exercising their discretion.

3.4.2 Process for Updating Capacity Reservation. At five-year intervals

beginning in 2024, the Tribe shall assess the projected level of demand from the Jamestown
System, and the City shall assess the total projected demand for the WRF. Based on the
Jamestown System demand forecast, the Tribe shall determine whether the Jamestown
System has sufficient reserved treatment capacity to accommodate its projected future growth.
If the Tribe requests a change in the Capacity Reservation and the request is granted by the
City, with approval from their respective legislative bodies, the incremental change and the
revised Capacity Reservation shall be documented in a joint memorandum signed by the
managers responsible for the Jamestown System and the City System, with such
memorandum to be appended to the Agreement as an amendment. The Capacity Percentage
shall thereby be updated to reflect the new percentage of WRF capacity committed to the
Jamestown System, and the Tribe shall pay the appropriate Capacity Charge on the
incremental Capacity reservation.

3.4.3 Plan for Maintaining Adequate Capacity Reservation. Even if it has

been less than five years since the most recent demand forecast, if the Maximum Monthly
Flow of the Jamestown System exceeds eighty-five percent (85%) of the Capacity
Reservation, the Tribe shall update the Jamestown System demand forecast and submit a plan
to the City for continuing to maintain adequate treatment capacity, potentially including a
request for additional Capacity Reservation. For purposes of this section “adequate” means a
minimum fifteen percent (15%) Capacity Reservation buffer at all times.

3.4.4 Reductions in Capacity Reservation. If the City requests a reduction in
Capacity Reservation and the Tribe agrees, then the City shall pay the Tribe a Capacity
Refund Payment. As illustrated in Exhibit C, attached and incorporated by this reference, the
Capacity Refund Payment shall be based on the then-current Net Book Value of the capital
assets previously funded by Capital Cost Shares and the then-current Net Book Value of the
pre-2018 assets included in previously paid Capacity Charges, the sum divided by the then-
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current WREF total capacity (in gpd) and then multiplied by the change in Capacity
Reservation (in gpd).

3.5  High Strength Waste and Industrial Wastewater. The City agrees to accept and
treat High Strength Waste and Industrial Wastewater from the Jamestown System; however,

the City shall have the right to regulate and control the conditions through the City’s
Wastewater Source Control Program under which High Strength Waste and Industrial
Wastewater is accepted into the City System.

3.5.1 Pretreatment Requirements for Jamestown System Customers. The
Tribe shall adopt and implement a pretreatment program for the Jamestown System customers

discharging High Strength Waste or Industrial Wastewater, with requirements at least as
stringent as what the City Wastewater Source Control Program requires of City System
customers. The Tribe’s pretreatment program may include requirements to install on-site
pretreatment facilities, adopt specified wastewater management practices, monitor wastewater
flows from particular customers, be subject to inspections by Tribal or City pretreatment staff,
and/or pay fees for retreatment program administration and lab testing. The Tribe shall not
accept into the Jamestown System septage and other liquid hauled wastes as referenced in
“Criteria for Sewage Works Design (T1-2 Septage and Other Liquid Hauled Wastes)”
Washington State Department of Ecology.

3.5.2 Tribe Responsible for Jamestown System High Strength Waste and

Industrial Wastewater. The City shall be responsible for testing at its own expense the BOD,
TSS, FOG, and other regulated characteristics of the Jamestown Flows at the Blyn Pump
Station. The Tribe shall be responsible for any violations of the City Wastewater Source
Control Program or DOE permit requirements resulting from Jamestown Flows but only to
the extent such violations result in Wastewater originating from the Jamestown Service Area
and not originating from City customers connected to the Jamestown System. A pattern or
practice of violations by the Tribe, but not by non-Tribal connections to the Jamestown
System, of the City Wastewater Source Control Program or DOE permit requirements for
high strength waste or industrial wastewater, may be considered grounds for the City to
terminate the Agreement, with ten (10) years advance written notice. The City also retains the
right to suspend the Tribe’s service in accordance with Section 7.8, Suspension of Service for
Non-Payment, below, for violations arising under this Section.

3.5.3 Surcharge for High Strength Wastewater Flows. The City Agrees to

accept and treat High Strength Industrial Wastewater from the Jamestown System at a
surcharge calculated on the cost of treating concentrations of BODs or TSS in excess of 300
mg/L. High strength O&M surcharge rates are based on estimates of the O&M costs
associated with treating each pound of BODs and TSS. Annual O&M expenses at the Water
Reclamation Facility have been analyzed and segregated into costs associated with treating
flow, BODs and TSS. The total annual costs to treat BODs and TSS are then divided by the
total pounds treated at the City's WRF to determine unit costs ($/pound) to treat each pound of
BOD:s and TSS. The high strength O&M surcharge rate for BODs based on 2017 WREF costs

is estimated to be $0.19 per pound of BODs and $0.20 per pound of TSS. The High Strength
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Surcharge Rate shall be calculated each year in conjunction with the Treatment O&M Rate.
High strength surcharges will be billed for BODs or TSS concentration that represents an
average strength concentration over the billing period in excess of 300mg/L as set forth in
5.1.2 below. The equations below will be used by the City to calculate high strength O&M
surcharges.

BOD:s or TSS O&M Surcharge Rate (BODs of $0.19 and TSS of $0.20) per pound
"C" = BODs or TSS concentration that represents the average strength concentration
over the billing period

The high strength customer's flow over the billing period in million gallons
Conversion factor = 8.34 (Ib/mgal)/(mg/L)

BODs O&M Surcharge per Billing Period Bill Calculation
BODs O&M Surcharge Rate: ($/1b) x Flow (mgal) x (C(mg/L) — 300 mg/L) x 8.34

TSS O&M Surcharge per Billing Period Bill Calculation
TSS O&M Surcharge Rate: ($/1b) x Flow (mgal) x (C(mg/L) — 300 mg/L) x 8.34

Examples of BODs and TSS O&M Surcharge Billing Period Calculation charges are shown in
Exhibit B, attached and incorporated by this reference.

3.6 Tribal Access to Reclaimed Water from Sequim Water Reclamation Facility.

3.6.1 Statement of Intent. Both parties recognize that the Tribe is
contributing to the effluent flows at the WRF. The reclaimed water generated by the WRF
offers a resource that is valuable to the region and may be of interest to the Tribe in the future.
Nothing in this Agreement requires the City of Sequim to have reclaimed water that meets the
standards or volumes needed for upland or aquifer recharge. The City shall have the choice of
which wastewater treatment standard to apply and may base this decision on many factors,
including but not limited to State regulations, discharge permit conditions, cost to produce
reclaimed water, market demand for reclaimed water, WRF operating constraints, upset plant
conditions, and/or distribution system constraints.

3.6.2 Tribal Right to Acquire Reclaimed Water. Prior to the City selling or

committing reclaimed water to other customers or for mitigation projects, the Tribe will have
a right of first refusal to purchase a quantity of reclaimed water equal to the amount of
Jamestown Flows, as measured at the Sewer Meter. The Tribe will have ninety (90) calendar
days to formally commit to such a purchase after being notified in writing by the City of its
availability. The price charged to the Tribe for reclaimed water shall equal the price charged
to in-City customers plus fifteen percent (15%), provided that if any part of the cost of
creating reclaimed water is already included in the Tribe’s wastewater treatment bill, that
amount will be deducted from the cost of the reclaimed water purchase. If Tribe use of the
reclaimed water requires special pumping or conveyance not otherwise provided to City
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customers, the cost shall be borne by the Tribe. If the Tribe uses its purchased reclaimed
water for water rights mitigation or other long-term commitments, it will do so solely at its
own discretion, and the City will not be responsible for any guaranteed delivery of the
reclaimed water beyond what is normal policy for all customers of the City.

3.7  Pipe Capacity. The Tribe shall design and operate the Jamestown System so as
not to cause surcharging, as defined in the DOE Criteria for Sewage Works Design (Orange
Book) latest edition, due to Jamestown Flows exceeding its share of pipe capacity. The City
shall have the right to review and comment on the design and operating procedures for
Jamestown System lift stations.

Section 4. Excess Discharge

4.1  Maximum Jamestown Flows. The Tribe shall not discharge more than the
Capacity Reservation into the City System. The City’s acceptance of any wastewater above
the Capacity Reservation shall by itself create no right, title or interest in the Tribe in any
increase in the Capacity Reservation.

4.2  Remedies for Excess Discharge. Ifthe Capacity Reservation is exceeded in
any given Fiscal Year, the City may, at its sole option, (a) require the Tribe to agree to an
increased Capacity Reservation, (b) if the City determines it does not have sufficient WRF
capacity to allow an increased capacity reservation, require the Tribe to impose a moratorium
on new connections within the Jamestown System trust and reservation lands, and/or (c)
terminate this Agreement and discontinue receiving Tribal Wastewater after at least ten (10)
years prior written notice to the Tribe. Before imposing a remedy, the City shall consult with
the Tribe to determine which remedy the Tribe considers to be the least burdensome and most
realistic, provided, however, the City shall retain the right in its sole, reasonable discretion to
impose the appropriate remedy.

Introductory Note to Sections S and 6. Figure 1 is a graphic depiction of the methods by
which capital and operating costs related to the City WRF and Jamestown System
Transmission Route are to be recovered from the Tribe by the City. Section 5 addresses the
recovery of operating and maintenance (“O&M”) costs; Section 6 addresses the recovery of
capital costs. '
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